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Health and Welfare
Chapter 303: Is California Edging Towards a "Consultive"
Relationship Between Midwives and Physicians?
Kathlyn Marie Happe

Code Sections Affected

Business and Professions Code §§ 2508 (new), 2508 (repealed); Health and
Safety Code § 102415 (amended).
SB 1479 (Figueroa); 2000 STAT. Ch. 303

I. INTRODUCTION

In 1993, the California Legislature enacted the Licensed Midwifery Practice Act
(LMPA)' in order to facilitate access for those mothers who choose a midwifeassisted home birth as a safe and cost effective alternative to a physician-assisted
hospital birth.2 The Act provides the scope of practice of a licensed midwife and a
clause requiring that midwives work "under the supervision of a licensed physician
and surgeon who has current practice or training in obstetrics. . . . However,

subsequent to the Act, almost all medical malpractice insurance carriers included
provisions in their policies that either discontinued coverage or dramatically
increased premiums when physicians began to supervise midwives. 4 Therefore, the

1.
See CAL. Bus. & PROF. CODE § 2505 (West 1993) (providing the Licensed Midwifery Practice Act of
1993).
2. 1993 Cal. Stat. ch. 1280, sec. 1, at 7535-36 (enacting CAL. Bus. & PROF. CODE §§ 2505-2508, 25112515.5, 2517-2521; CAL. INS. CODE § 10354; CAL. WELF. & INST. CODE § 14132.39) (declaring a high infant
mortality rate in the United States, and suggesting that regulations licensing lay midwives may provide women with
a cost effective alternative to hospital births and lower infant mortality rates).
3. CAL. Bus. & PROF. CODE § 2507 (West Supp. 2001).
4.
See Letter from Don C. Creevy, M.D., Clinical Assistant Professor of Gynecology and Obstetrics,
Stanford University School of Medicine, to Senator Figueroa 1 (Feb. 22, 2000) (on file with the McGeorge Law
Review) (maintaining that "malpractice carriers and hospitals will not approve of or support supervision by their
insured and staff physicians of Licensed Midwives"); Letter from Susan Hodges, President, Citizens forMidwifery,
Inc., to Senator Figueroa I (Mar. 3, 2000) (on file with the McGeorge Law Review) (stating that "[m]alpractice
insurance policies are incompatible with physician supervision, so that even physicians who are willing to supervise
licensed midwives cannot do so without risking loss of their own malpractice insurance ... ); Letter from Laurie
Karl, M.D., Women's Health Medical Group, to Senator Figueroa 1(Apr. 2, 1999) (on file with the McGeorge Law
Review) (addressing a physician's frustration that she is "unable to provide physician supervision for her clients
outside [her] office due to malpractice and hospital privilege issues given current LMPA 1993 regulation"); Letter
from Alan Steinbach, M.D., Ph.D., Associate Clinical Professor, University of California, Berkeley, School of
Public Health, to Senator Figueroa 1 (Mar. 9, 2000) (on file with th McGeorge Law Review) (insisting that
"physician supervision as a method of ensuring safe childbirth and choices for consumers does not work"); SENATE
RULES COMMITTEE, SENATE ANALYSIS OF SB 1479, at 5 (Apr. 6, 2000) (claiming that many physicians who would
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supervision requirement, established as a means to provide women with safe care
by midwives, became an "unintended legal barrier which has rendered the
legislation unworkable and unusable for California women and families." 5 Because
many physicians feel that midwives are not qualified to assist births without
supervision and because the American Medical Association (AMA) remains highly
politically influential, the physician supervision requirement has remained in effect
in California.6 To counter the AMA, Chapter 303 officially strengthens midwives'
reputations as competent practitioners and proves "the efficacy of good midwifery
care for the intrapartum period of normal pregnancies and their subsequent births."7

II. HISTORY
A. The Midwifery Model vs. the Medical Model
Midwives have assisted women in delivering babies at home for thousands of
years.8 According to the midwifery model, birth is "a natural, healthy experience." 9
Traditionally, these practitioners use a "non-interventive, high-touch, low-tech"
philosophy which supports the "normal spontaneous biology of birth."'

otherwise supervise midwives will not supervise them "because their medical malpractice insurance carrier will
either cancel their insurance, refuse to cover their work with a licensed midwife, or charge an extremely high,
additional premium for each midwife with whom they work").
5. Letter from Corina Robles, Secretary-Treasurer, National Certified Professional Midwives, to Senator
Figueroa 1 (Feb. 28, 2000) (on file with the McGeorge Law Review).
6.
See FAITH GIBSON, The Official Planto Eliminate the Midwife 1899-1999, in FREEDOM AND FEMINISM
IN THE TWENTY-FIRST CENTURY (tentative title) [hereinafter Official Plan] (Wendy McElroy ed., forthcoming)
(manuscript at 4, 21, on file with the McGeorge Law Review) (detailing the medical communities century-long
struggle to exclude midwives from the birthing process); see also SENATE RULES COMMITEE, SENATE ANALYSIS
OF SB 1479, at 8-9 (Apr. 6, 2000) (summarizing opponents' concerns that removal of the supervision requirement
"creates a lower standard of care for the patient," and "removes the training and education of a physician which
could jeopardize the health of both the mother and the baby"); Debra Evenson, Midwives: Survival of an Ancient
Profession, 7 WOMEN'S RTS. L. REP. 313, 316 (1982) (noting that federal funding and legislation is sometimes a
result of AMA's political actions).
7.

ASSEMBLY COMMITrEE ON HEALTH, COMMITTEE ANALYSIS OF SB 1479, at 4 (June 27, 2000).

8. Jennifer Jordan Tachera, A "Birth Right": Home Births, Midwives, and the Right to Privacy, 12 PAC.
L. J. 97, 97 (1980); see also Official Plan,supra note 6, at I (claiming that "[mlidwives, as a class, were recognized
in history from early Egyptian times"); Matt Kitzi, Note, Can Missouri Catch Up? Why Missouri Laws Work
UnconstitutionalDiscriminationAgainst Lay Midwives and What Can Be Done to Stop 14 67 UMKC L. REV. 427,
427 (1998) (calling midwifery a "time-honored and traditional practice of childbirth"); Katherine Simmons
Yagerman, Legitimacy for the Florida Midwife: The Midwifery PracticeAct, 37 U. MIAMI L. REV. 123, 123-24
(1982) (proclaiming that "the art and practice of attending women in childbirth was once the exclusive province of
women.").
9.
Kitzi, supra note 8, at 429.
10. ASSEMBLY COMMITrEE ON HEALTH, COMMITTEE ANALYSIS OF SB 1479, at 2 (June 27, 2000); see also
Dale Elizabeth Walker, A Matter of the Quality of Birth: Mothers and Midwives Shackled By the Medical
EstablishmentandPennsylvaniaLaw, 23 DUQ. L. REv. 171, 184 (1984) (explaining that "[t]he midwife participates
in an unobtrusive manner, performing necessary clean-up and staying alert to possible complications"). "She is an
attendant through the entire labor and she merely suggests what the mother can do to facilitate the birth." Id. "She
waits for the physical process to unfold as it has for centuries and she possesses the skills to recognize and work
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The midwifery model of care was developed in the United States when colonists
brought European customs to the new world." Acknowledging those customs,
women gathered in the home of a laboring woman, providing moral support and
assisting with difficult births. 2 Following the birth, these women, called midwives,
cared for the new mother, as well as took over the domestic duties of the household
during her "lying-in" period.13 Because of the prevailing view at the time that birth
was a normal, biological14 function, society felt these women "needed very little
specialized knowledge."
In contrast, the medical model of birth is based on an increase of medical
intervention in the birthing process. 5 Critics contend that physicians "frequently
intervene in the normal process, considering their numerous tests and manipulations
to be right and necessary to produce a quality 'product' (baby)."' 6 Physicians
themselves admit they believe childbirth is hazardous 7 and that normal pregnancies
can become medical emergencies. 8 Both midwives and physicians agree that in a
small percentage of births, medical intervention is required-in the majority of
births, however, midwives' and physicians' philosophies vary.' 9
B. Classificationsof Midwives
Two types of midwives practice in the United States today: "certified nursemidwives" and "lay midwives," also called "independent" or "direct-entry"
midwives. 20 The two categories receive different educations, appear at different

with the singular characteristics of each normal birth." Id.
11. See Yagerman, supra note 8, at 126 (summarizing the development of midwifery in colonial America).
12. See id. (describing the midwife assisted birth in early America).
13. See id. (defining the "lying-in" period as "a period of several weeks following the birth" and explaining
the extension of a midwives' duties to caring for the new mother and her home for several weeks after birth).
14. Kerry E. Reilley, Note, Midwifery in America: The Need for Uniform and Modernized State Law, 20
SUFFOLK U. L. REv. 1117, 1118 (1986).
15. See Tachera, supra note 8, at 101 (discussing the difference between midwives' and physicians' views
of childbirth).
16. Kitzi, supra note 8, at 429 (quoting HENCI GOER, OBSTETRIC MYTHS VERSUS RESEARCH REALITIES 331
(1995)).
17. Letter from Jeffrey R. Richardson, M.D., to Senator Figueroa I (Mar. 20, 2000) (on file with the
McGeorge Law Review) (calling obstetrics a "high-risk specialty," and expressing his opposition to the removal of
the physician supervision requirement since obstetric training has made significant progress in lowering the infant
mortality rate).
18. See Letter from Thomas J. Brandi, President, Consumer Attorneys of California, to Senator Figueroa
I (Mar. 14, 2000) (on file with the McGeorge Law Review) (commenting on the unpredictability and danger
involved in childbirth).
19. See Evenson, supra note 6, at 322-23 (suggesting that "[miost midwives would agree that where there
are serious health risks, such as diabetes or high blood pressure, or where there is evidence of complicating factors,
the clients should be referred to a physician"). "But there is a substantial difference of opinion as to what is
Inormal."' Id. at 323; see also id. at 313 (calling the midwife "the preferred birth attendant in all but the small
percentage of deliveries which require intervention by a physician").
20. Kitzi, supra note 8, at 428; Evenson, supra note 6, at 314; Yagerman, supra note 8, at 124; Reilley,
supra note 14, at 1121-22.
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times in American history, and are often treated differently by licensing boards.2'
Certified nurse-midwives must first acquire a nursing degree and then complete
further study in standard gynecology and obstetrics. 22 Though certified nursemidwives are recognized in every state, due to statutory and regulatory constraints,
practice only in institutional settings under direct control of
they generally
23
physicians.
The term "lay midwife", traditionally refers to midwives without formal
education in the field of childbirth.24 Historically, lay midwives, also called
"granny" midwives, gained proficiency in birthing through apprenticeship and
practice. 25 They attended births and shared "a fund of common knowledge from
more experienced midwives. ,,26 Today,
[t]he difference in training [between the certified nurse-midwife and lay
midwife], however, does not necessarily indicate relative competency.
Although "granny" midwives of the past received little, if any, textbook
training, today's lay midwife increasingly obtains formal education in a
classroom setting and participates in intensive clinical work, both as an
observer and assistant, before going out on her own. This training is often
far more extensive than the practical experience required of nurse-midwives
prior to licensing.27
C. The History of Midwifery in the United States
At the beginning of the twentieth century, midwives attended more than 50%
of births in the United States. 8 Today, physicians attend 95% of all births, 70% of

21. See Reilley, supra note 14, at 1129 (clarifying that many states "treat lay-midwifery and nurse-midwifery
as two distinct professions, imposing different standards and restrictions for their respective practices"); Noralyn
0. Harlow, Annotation, Midwifery: State Regulation, 59 A.L.R. 4th 929, 932 (1988) (delineating differences
between the education and treatment of nurse-midwives and lay midwives); Evenson, supra note 6, at 314 (same).
22. See Harlow, supra note 21, at 932 (relating the training received by certified nurse-midwives); Evenson,
supra note 6, at 314 (same); Tachera, supra note 8, at 113 (stating educational prerequisites for certified midwives).
23. See Evenson, supra note 6, at 314 (emphasizing that certified nurse-midwives "function almost
exclusively in institutional settings such as hospitals, clinics, and birthing centers"); see also id. at 321 (continuing
that "[s]ince regulations generally allow practice only under the supervision of a physician and often prohibit
attendance at home births, most nurse-midwives can find employment only in institutional settings").
24. See id. at 314 n.9 (defining "lay midwife" as "a practitioner who has had no formal training or
recognized professional education in midwifery").
25. See Harlow, supra note 21, at 932 (summarizing the training for nurse-midwives and lay midwives).
26. Yagerman, supra note 8, at 126.
27. Harlow, supra note 21, at 932.
28. See Official Plan, supra note 6, at 4 (noting that by 1920, this number was down to only 13%, and by
1972, only 1%); Randy Dotinga, Midwife Charged in Stillborn's Death, APBNEwS.COM (Apr. 26, 2000) (copy on
file with the McGeorge Law Review) (elaborating that although midwives have been birth attendants for thousands
of years their numbers are declining in the United States because women are birthing more often in hospitals");
Evenson, supra note 6, at 315 (noting that over 50% of births were attended by midwives in 1900, midwives had
been virtually eliminated by 1930, and more than 98% of all births occurred in the hospital by 1975).
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which include normal childbirth and healthy women. 29 The United States, however,
still ranks near the bottom in perinatal mortality among industrialized countries.3 °
Throughout most of Europe and Japan, almost three-quarters of all births are
attended by midwives, and midwives boast some of the best mother-infant
outcomes. 31 Proponents of the midwifery model of birth believe these outcomes to
are a result of fewer operative deliveries, less 32medical intervention, and less
exposure to infectious bacteria living in hospitals.
So why, if countries with high percentages of midwife-assisted births also have
low percentages of problem births, is the percentage of midwife-assisted births in
the United States so low? Many sociologists believe the increase in physicianattended births in the United States was a result of a new-found respect for the
medical community as a whole, which
engendered a belief that doctors and medical
33
facilities make normal birth safer.
The evolution of medicine, rooted in the impartiality and disinterestedness of
science, gave medical intervention considerable weight in public opinion.34 Early
practitioners of "regular" or "heroic" medicine began to rely heavily "on the use of
harsh therapeutics to purge the body of its impurities. 35 This heroic medicine, so
dubbed because of its utilization of extreme treatments, is considered the
predecessor of today's medicine.36 In this model, "[p]ractitioners thought that the
more severe the impact on the body, the more certain the cure. 3 7 Once science
became.the ideal, the public accepted this new form of medicine.38

29. See Official Plan,supra note 6, at 3-4.
30. See id. at 3 (comparing perinatal mortality rates and mother-infant outcomes in the United States and
other countries, and determining that the United States ranks 22nd out of 25 industrialized countries); Suzanne Hope
Suarez, Midwifery Is Not the Practice ofMedicine, 5 YALEJ. L. & FEMINISM, 315,338 (1993) (citing a 1989 survey
showing that the United States ranks 19th out of 20 first-world countries, with 9.7 infant mortalities out of 1000 live
births). In the countries surveyed with the lowest infant mortality rates, individuals prefer midwife-assisted birth
over physician-assisted birth. Id. at 337.
31. See Official Plan, supra note 6, at 3 (stressing the importance of midwifery in the countries with the best
maternal-infant outcomes).
32. See id. (explaining that routine hospitalization, exposure to the aggregation of bacteria in hospital
settings, and problems inherent with the use of medical and surgical treatments increase risk to mother and infant).
33. See id. at 8 (maintaining that society has come to idolize medicine as a science but considers midwifery
substandard); see alsoWalker, supra note 10, at 182 (notinga woman's belief that "she and her baby could not have
survived without her ob-gyn and modern medical technology"); Evenson, supra note 6, at 315 (describing "the
exaltation of technology" and women's "passive dependence on medicine and technology"); Yagerman, supra note
8, at 125 (claiming medical deliveries are "more sophisticated" than the midwifery model of care).
34. See Yagerman, supra note 8, at 128 (stating that because the new medicine was founded in science, it
had a "great moral force in the mind of the public") (quoting B. EHRENREICH & D. ENGLISH, FOR HER OwN GOOD,
150 YEARS OF THE EXPERTS ADVISE TO WOMEN 68 (1978)).
35. ld. at 127.
36. See id. (noting "regular medicine," which included the use of forceps and similar techniques, is
considered the "forerunner of today's modem form of medical practice").
37. Id. at n.24.
38. See id. at 128 (suggesting that the rise of science as an ideal encouraged acceptance of medicine in the
public's opinion).
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As reliance on medicine and technological advances increased, midwives' lack
of formal training became an issue and trained physicians rather than midwives
assumed the duty of childbirth. 39 Necessarily, physicians' approaches included
utilizing the scientific method to control childbirth, which they could only
accomplish in a hospital setting. 4° Additionally, since obstetricians felt that
intervention was frequently required during childbirth, they insisted births take place
in a hospital where sophisticated technology made childbirth safer and less painful.4'
Undoubtedly, modern scientific advancements have eliminated some risks
associated with birth.42 Significant discoveries in public health, sanitation, and
nutrition decreased many of the dangers traditionally associated with birth such as
low-birth weight and infection.43 Additionally, higher incomes, improved living
arrangements, and indoor plumbing advanced birthing methods and eliminated some
of the peril from the process.44 The medical community maintains that the controlled
medical settings and advanced technology that have allowed these improvements are
only available to physicians, preferably in hospital settings.45 Consequently,
midwives cannot utilize these advancements in non-hospital settings and are not,
therefore, qualified to safely assist births unsupervised.4 6

39. See Reilley, supra note 14, at 1119 (stating that American midwives' lack of specialized training
"resulted in a shift of the responsibility for attending deliveries from the midwife to the trained physician").
40. See Yagerman, supra note 8, at 128 (suggesting the scientific method can only be used in the hospital).
Because some of the technology was only available in hospitals, the idea that hospitals were the best place for births
was further established. Id. See also Evenson, supra note 6, at 315 (noting "[t]he birthing place was transferred from
the home to the hospital where technology, including operating facilities, were readily available").
41. Yagerman, supra note 8, at 128.
42. See Walker, supra note 10, at 196 (concluding that "[m]edical advances in this century have made the
process of birth less of a mystery, thereby improving outcomes for mothers and infants otherwise at risk due to
infrequent, but life-threatening, complications"); Official Plan, supra note 6, at 2 (acknowledging science's
contributions to the quality of life for both mother and infant).
43. See Official Plan,supra note 6, at 2 (listing scientific developments that have decreased risks associated
with normal birth).
44. See Walker, supra note 10, at 172 (stating that "[m]odern medical technologies in tandem with healthier,
better-informed women have made important contributions to improved outcomes for mothers and their newborn
infants since the turn of the century"); Official Plan, supra note 6, at 2 (emphasizing that the change in living
conditions over time has also helped produce safer pregnancies and made problems during the birthing process a
rarity).
45. See Don Thompson, State's Midwife Law Unworkable, SAN DIEGO UNION-TRIB., Apr. 22, 2000, at A3
(noting that some doctors "don't believe home births are safe under any circumstances," and further reporting that
Dr. Steven Polansky, a board member of the California Association of Obstetricians and Gynecologists Inc.,
"maintains it is inherently safer for children to be born in hospitals with instant access to emergency care if
something goes wrong"); Judy Silber & Richard Marosi, Former Orange County Midwife Charged in Death of
Baby, L.A. TIMES, Apr. 24, 2000, at B3 (mentioning that "[m]edical groups remain strongly opposed to relaxing
the current law, saying parents take risks in having a baby at home without the presence of a physician").
46. See Anna Gorman, Special Delivery,' Midwives Continue Their Pushfor a Woman's Right To Give Birth
at Home, L.A. TIMES (Ventura Co.) Oct. 1, 2000, at B I (indicating that "doctors have argued women are safer in
hospitals, and that midwives are not qualified to deliver babies"). "They say giving birth outside a hospital brings
incredible risks." Id. Proponents of the midwifery model, however, argue that these advancements are not resultant
of medical science at all, but rather of public health and sanitation fields. Official Plan, supra note 6, at 2.
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D. Is the "Ignorant,Dirty Midwife" Myth a Coverupfor Something Else?
Through rigorous campaigns and journal articles, the AMA convinced the
public that midwives were "backward, dirty, ignorant, and incapable of handling an
event that was viewed as rarely normal and always fraught with danger."47 These
stereotypes prompted legislatures to enact laws that would restrict midwifery in
order to protect the public. 8
Because physicians' reasoning appears inconsistent with the evidence and many
statistics prove midwife-assisted births are a safe alternative, 9 critics argue that
physicians' allegations that midwifery is dangerous are a disguise.5 ° Instead, critics
believe that physicians created and exaggerated negative stereotypes regarding
midwives. 5' Midwives and their proponents believe this escalated in part because
physicians saw birth as a monetary opportunity. 52 In effect, doctors "object[ed] to
the economic competition."53 Statistics show that the most frequent reason for
hospitalization in the United States today is childbirth,54 due in large part to
physicians insisting that women give birth in the hospital setting. One proponent
of the midwifery model suggests that "[a]cceptance of home birth by mainstream
American families poses a significant economic threat to obstetricians and
' 56
challenges their belief in the supremacy of the physician and of technology.

47. Walker, supra note 10, at 190. Physicians of the early 20th Century were quoted as calling midwives
"ignorant, dirty and dangerous,"and "filthy and ignorant and not far removed from thejungles of Africa." In medical
journal articles, doctors also referred to "the typical, old, gin-fingering, guzzling midwife ....her mouth full of
snuff, her fingers full of dirt and her brain full of arrogance and superstition." See Official Plan, supranote 6, at 21.
48. See Official Plan, supra note 6, at 21 (concluding that "lay practitioners were restricted by laws
responsive to the American Medial Association"); Letter from Marsden Wagner M.D., M.S.P.H., to Senator Figeroa
2 (Mar. 1, 2000) (on file with the McGeorge Law Review) (warning the legislature to "beware of the use of scare
tactics by the obstetrics establishment, raising the issue of safety and suggesting without a shred of evidence that
midwives are less safe than doctors and home birth less safe than hospital birth").
49. See Yagerman, supra note 8, at 131 (noting that midwives were considered a "problem" and blamed for
high infant and maternal death rates despite the fact that "midwives experienced fewer incidents of maternal and
infant deaths than did physicians); Official Plan, supra note 6, at 3 (arguing that a "study comparing home and
hospital births in the US found home-based birth care to have the very lowest level of neonatal mortality-I per
1,000, and the lowest [Cesarean Section] rate-less than 3%"); see also Letter from Marsden Wagner, M.D., M.S.P.H.
to Senator Figueroa 2 (Mar. 1, 2000) (on file with the McGeorge Law Review) (commenting that "[a] search of the
scientific literature fails to uncover a single study demonstrating poorer outcomes with midwives than with
physicians for low-risk women").
50. See Official Plan,supra note 6, at 8 (explaining that the war against midwifery was based on "physician
self-interest").
51. Gibson accuses physicians of "manipulating information" and "distorting the facts." Id. at 8, 21.
52. See Evanson, supra note 6, at 326 (proclaiming that "[a] more plausible reason for [midwifery]
opposition is the economic competition from home births which lay midwifery might encourage").
53. Official Plan, supra note 6, at 4. Physicians "faced serious competition from other groups of
practitioners," including midwives. Yagerman, supra note 8, at 128-29.
54. Official Plan, supra note 6, at 3.
55. Women would acquiesce only if birth was declared a medical procedure. See id. at 4 (stating that "[t]he
medical profession justified the elimination of midwives by opining that all childbirth, even for healthy women, was
an impending medical emergency"); see also supra note 46 and accompanying text.
56. Evanson, supra note 6, at 326.
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Whether based on fact or merely economic competition, tarnishing midwifes'
reputations was an efficient way for the medical community to monopolize the
market.57 Once midwifery was suspect, medical professionals, with help from the
AMA, easily convinced the legislatures to make the practice of midwifery illegal.58
E. The Renewed Interest In the Midwife
Just as the public accepted unconditional hospital and doctor control during
childbirth, courts affirmed the absolute authority of physicians. 59 The United States
Court of Appeals for the Seventh Circuit declared, "[i]n its medical aspects, the
obstetrical procedure is comparable to other serious hospital procedures" and that
women experiencing the procedures were similar to "other individuals in need of
extraordinary medical assistance. ' 60 Therefore, women were not entitled to dictate
the techniques physicians must follow at birth.61
In the late 1960s, parents began urging physicians and hospitals to relax their
"restrictive policies. 62 However, hospitals were not quick to modify their
procedures and some of the "undesirable practices" are still being employed in
hospitals.63 When physicians resisted change and the legal system did not provide
any relief, frustrated proponents of natural childbirth looked for alternatives to what
had become the traditional, medical birth.64 Because studies indicate that home birth
is safer than birth in hospitals for many individuals,6 5 the logical alternative is often
home birth.66 However, neither physicians nor registered nurse midwives generally
attended these births,67 leaving lay midwives the most attainable and, in fact,
perhaps the only individuals inclined to assist in home births.6 8 For this reason,
midwifery is undergoing a revival which has prompted state legislatures nationwide

57. See Official Plan, supra note 6, at 4 (recounting the success of the campaign to eliminate midwives).
58. See id. (suggesting that "the power of organized medicine to ban and control the midwife through
legislation" in addition to a propaganda crusade effectively eradicated the midwife).
59. Yagerman, supra note 8, at 138.
60. Fitzgerald v. Porter Mem'l Hosp., 523 F.2d 716, 721 (7th Cir. 1975).
61. Yagerman, supra note 8, at 138.
62. Id. Such restrictive practices included strapping the mother down during childbirth and separating her
from family support and the new-born child. id. at 137.
63. Id. at 138. Some of the "undesirable practices" routinely utilized in hospitals include enemas, shaving
the birth area, over-use of medication, uncomfortable birth position, use of forceps, and incisions to hasten delivery.
Id.
64. Id. at 139.
65. Id.
66. See id. (stating that home birth is often as safe as, or safer than, hospital birth and that the "homebirth
movement is... a direct result of the frustration many individuals felt at their inability to control the circumstances
of their children's births").
67. See Evenson, supra note 6, at 314 (explaining that nurse-midwives are prohibited from assisting home
births, and "physicians are deterred from home births by a variety of professional and legal sanctions"); Tachera,
supra note 8, at 101 (claiming that many medical organizations and physicians are officially opposed to home birth,
making it difficult to obtain a physician who will attend a home birth difficult):
68. Yagerman, supra note 8, at 139-40.
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to enact statutes insuring the health and safety of those who choose midwife-assisted
home births.69
III.

EXISTING LAW

A. Licensed Midwifery PracticeAct of 1993
Prior to 1993, California law regulated the practice of certified nurse-midwives
but was silent as to lay midwives.7 ° Because practicing midwifery without training
as a Certified Nurse-Midwife was not regulated, individuals who practiced as lay
midwives were often convicted for practicing medicine without a license. 7 1 This
treatment changed when the California Legislature enacted the LMPA 72 which
attempted to regulate both lay and certified nurse-midwives.73 In a 1982 report, the
Department of Consumer Affairs proclaimed that nurse and non-nurse midwives
74
provided perinatal services proven to lower perinatal morbidity and mortality rates.
The Legislature found that the United States had a high infant mortality rate and
therefore was persuaded by the 1982 report to encourage midwifery in California. 75
With the LMPA, which governed both registered nurse midwives and lay

69. See, e.g., ALASKA STAT. § 08.65.050 (2000) (establishing qualifications for direct-entry midwives);
ARIZ. REV. STAT. ANN. § 36-753 (West 1993) (requiring the director of the Department of Health Services to grant
a license to practice midwifery to persons meeting prescribed qualifications); ARK. CODE ANN. § 17-85-102 (Michie
1995) (stating the Legislature's purpose of establishing a program to license lay midwives); FLA. STAT. ANN. ch.
467.009 (West Supp. 2001) (establishing requirements for midwifery training programs for both nurse and lay
midwives).
70. See SENATE RULES COMMITTEE, SENATE ANALYSIS OF SB 1479, at 4 (Apr. 6, 2000) (clarifying that the
Act was intended to provide an alternative to becoming a Certified Nurse-Midwife, an opportunity previously only
available to Registered Nurses).
71. See generally Bowland v. Mun. Court, 18 Cal. 3d 479, 496, 556 P.2d 1081, 1089, 134 Cal. Rptr. 630,
638 (1976) (affirming the conviction of an unlicensed midwife for practicing medicine without a license under
California Business and Professions Code section 2141); Northrup v. Superior Court, 192 Cal. App. 3d 276, 280,
237 Cal. Rptr. 255, 257 (1987) (reversing the conviction on charges of practicing medicine without a license for
two members of the Church of the First Born, a church which does not allow medical intervention, who aided
mothers giving birth by praying, feeling women's abdomens to determine fetus position, stretching the birth canal,
and cutting the umbilical cord). Apparently, the appellate court would have upheld the conviction but for an
exception in California Business and Professions Code section 2063, which provides that "nothing in the Medical
Practice Act shall be construed so as to interfere in any way with the practice of religion." Id. See also Reilley, supra
note 14, at 1125 (noting that midwives "theoretically can practice in [some] states without express statutory
authorization, but risk sanctions for violating the statutory prohibition against practicing medicine without a
license").
72. CAL. BUS. & PROF. CODE § 2505 (West 1993)
73. Id.
74. See 1993 Cal. Stat. ch. 1280, sec. 1(h), at 7535-36 (enacting CAL. BUS. & PROF. CODE §§ 2505-2508,
2511-2515.5, 2517-2521; CAL. INS. CODE § 10354; CAL. WELF. & INST. CODE § 14132.39 ) (making reference to
the 1982 report and noting the report's influence on the legislature).
75. 1993 Cal. Stat. ch. 1280, sec. 1(h), at 7535-36 (enacting CAL. BUS. & PROF. CODE §§ 2505-2508, 25112515.5, 2517-2521; CAL. INS. CODE § 10354; CAL. WELF. & INST. CODE § 14132.39).
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midwives,76 the Legislature intended to enable individuals who wished to practice
midwifery an alternative to traditional licensing which required first becoming a
registered nurse.77
Since the LMPA was enacted, 111 midwives have been licensed in California.18
However, only one midwife currently has a supervising physician as required by the
Act. 79 Apparently, physicians who would otherwise associate with midwives hesitate
to "supervise" midwives for liability reasons. 80 Therefore, the supervision
requirement in the Act ensures that the law will be unsuccessful since licensed
midwives still will not be able to assist births in California legally.81 Essentially,
midwives cannot work within the provisions of their licenses because of the
confusing and impractical situation encountered when the Act conflicted with
physicians' insurance companies.82 Midwives, though concerned with inability to
procure back-up plans because they are practicing without physician supervision,
continue to practice nonetheless.83 Women who choose the midwife model of care
dangerously separate themselves from the medical community entirely in order to
84
ensure their midwife is not at risk of being caught engaging in an illegal activity.
The 1993 Act became, in effect, "a law that's just not enforceable; ... just not

workable.

85

76. See SENATE RULES COMMITTEE, SENATE ANALYSIS OF SB 1479, at 4 (Apr. 6, 2000) (commenting that
the Act integrated instruction comparable to the specific training obtained by certified nurse-midwives and added
a category of "licensed," or "lay" midwives).
77. See id. (stating the intent of the Legislature in enacting SB 350, which later became the Licensed
Midwifery Practice Act of 1993).
78. SENATE COMMITrEE ON BUSINESS AND PROFESSIONS, SENATE ANALYSIS OF SB 1479, at 5 (Mar. 13,
2000).
79. See id. (claiming that of the approximately 111 midwives licensed in California since 1993, only one
is currently under the "supervision" of a physician, and that midwife is also licensed as a Physician Assistant).
80. Supra note 4 and accompanying text.
81. Letter from Don C. Creevy, M.D., Clinical Assistant Professor of Gynecology and Obstetrics, Stanford
University School of Medicine, to Senator Figueroa 1 (Feb. 22, 2000) (on file with the McGeorge Law Review).
82. See Letter from Amy Allina, Program and Policy Director, National Women's Health Network to Senator
Figueroa I (Mar. 2, 2000) (on file with the McGeorge Law Review) (explaining the effect of the supervision
requirement under the LMPA as creating a confusing and impractical situation for licensed midwives and their
clients in California); see also Letter from Ken Schneider and Marcia Jarmel, Patchworks, to Senator Figueroa 1
(Feb. 25, 2000) (on file with the McGeorge Law Review) (proclaiming a removal of the physician supervision
requirement would allow "midwives to practice within the law").
83. Evenson, supra note 6, at 329. The author continues:
[t]hese barriers, however, have not stopped home birth. The response of women who will not be deterred by
restrictive legislation and medical policies was summed up by Tennessee midwife Elizabeth Leggett: "Women
are into it and they are not going back to the old way. It doesn't matter what the government says." Id.
84. See Letter from Sharon Ellison to Senator Figueroa I (written between Feb. 10, 2000 - May 25, 2000)
(on file with McGeorge Law Review) (describing that midwives who cannot acquire physician supervision and
practice midwifery nonetheless place both the mother and the midwife in a precarious situation in which they are
cut off from physicians and hospitals due to fear of discipline ); Evenson, supra note 6, at 327 (commenting that
lay midwives who practice without a license may be unable to secure assistance in medical emergencies and risk
prosecution for practicing medicine without a license).
85.

Thompson, supra note 45, at A3.
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In fact, even the Office of Administrative Hearings, the regulatory board
charged with enforcing the LMPA, seems unwilling to enforce the physician
supervision requirement strictly.8 6 In a 1999 disciplinary action against a licensed
midwife for failing to attain supervision, an administrative law judge exonerated the
midwife, pointing out that "despite the good faith efforts of the licensed
midwife-she had been unable to obtain a physician supervisor. ' '87 While a
supervising physician is required under the LMPA, some physicians who are not
willing or able to "supervise" are willing to pre-arrange transfers for emergency
situations and take referrals from midwives. 88 The Office of Administrative Hearings
seems comfortable with this arrangement. 89
B. Filing Birth CertificatesAfter Midwife-Assisted Births
Prior to the passing of Chapter 303, proponents of midwives were frustrated by
yet another issue. In 1915, the California Legislature enacted a law that required
midwives to complete birth certificates and register midwife-assisted births that
were not attended by a physician. 90 This requirement remained in effect for
decades. 91 However, in 1957, the Legislature changed the law, by deleting the word
"midwife" from the statute.92 Until now, California Health and Safety Code section
102415 mandated that only the parents could register births that occurred outside of
the hospital and unattended by a physician.93 Midwifery proponents criticized this
law because parental registration of planned midwife-assisted home-births was

86. See In re Osborn, OAH NO. N-1999040052, August 20, 1999 (stating that a 1999 regulatory ruling
allows midwives to practice without supervision despite the law, if they make a genuine effort to find a supervising
physician); SENATE COMMITIEE ON BUSINESS AND PROFESSIONS, SENATE ANALYSIS OF SB 1479, at 5 (Mar. 13,

2000) (same); Thompson, supra note 45, at A3 (same).
87.

SENATE COMMITTEE ON BUSINESS AND PROFESSIONS, SENATE ANALYSIS OF SB 1479, at 6 (Mar. 13,

2000).
88. Id.
89. Id.
90. The 1915 California Statute stated, "[iun each case where a physician, or midwife, or person acting as
midwife, was in attendance upon birth, it shall be the duty of such physician to file in accordance herewith the
certificate herein contemplated. In case no physician was in attendance it shall be the duty of the midwife or person
acting as midwife to file such certificate." 1915 Cal. Stat. ch. 378, sec. 13, at 581 (providing for the registration of
all births and deaths and requiring the physician or midwife attending births to file the birth certificate). See also
1917 Cal. Stat. ch. 548, sec. 13, at 722-23 (same); 1921 Cal. Stat. ch 523, sec. 1, at 824 (same); 1939 Cal. Stat. ch.
60, at 739 (enacting CAL. HEALTH AND SAFETY CODE, assigning regulation of birth certificates to Division 9,
chapter 3, article 2 sec. 10178-10181 of the code) (same); 1951 Cal. Stat. ch. 116, sec. 13 at 372 (amending Cal.
Health & Safety Code § 10179) (same).
91. Id.
92. 1957 Cal. Stat. ch. 363, at 1181 (enacting CAL. HEALTH & SAFETY CODE § 10102). For live births which
occur outside of a hospital, the physician in attendance at the birth; or in the absence of a physician, either one of
the parents shall be responsible for entering the information on the certificate, securing the required signatures, and
for registering the certificate with the local registrar. Id.
93. See 1995 Cal. Stat. ch. 415, sec. 4, at 79 (enacting CAL. HEALTH & SAFETY CODE § 102415) (requiring
that parents complete the birth certificate in the event that a physician is not in attendance at the birth).

2001 /Health and Welfare
included in birth statistics as "unassisted births," skewing the statistics regarding the
safety of planned, midwife-assisted births.94
IV. CHAPTER 303

As introduced, Chapter 303 would have eliminated the physician supervision
requirement of California law governing the scope of practice for licensed
midwives.9 5 By redefining the relationship as "consultive," midwives could work
with the patient's physician, ensuring the best health care possible, and more
importantly, physicians would feel more comfortable working with midwives.96
However, Chapter 303 was amended in committee to require the continuance of the
supervision requirement. 97 Nonetheless, the remaining elements of Chapter 303
further the authors purported intent of facilitating access to midwives throughout
California and of promoting communication between midwives and physicians.98
A. Legislative Findings
Chapter 303 provides a declaration regarding the benefits of midwifery,
acknowledging that childbirth is a natural process99 and that a woman has the right
to chose her birth setting from those safely available to her.'t° Further findings
include a description of the midwifery model of care as one that emphasizes
informed consent and support throughout the birthing process,' 0 ' an assertion that
a statement
studies support the safety of midwifery care for low-risk women, 10 2 and
03
that midwife-assisted home birth is an important option for women.

94. Official Plan, supra note 6, at 26-27.
95. SB 1479 (2000) (as introduced on Feb. 10, 2000, but not enacted). Currently, the LMPA requires that
midwives work under the supervision of a physician. CAL. Bus. & PROF. CODE § 2507(a) (West Supp. 2001).
96. See SENATE RULES COMMITTEE, SENATE ANALYSIS OF SB 1479, at 4 (Apr. 6, 2000) (claiming removal
of the supervision requirement would "remove a barrier for physicians who wish to consult with licensed midwives
and increase the quality and safety of the care for both the mother and the baby"); SB 1479 Midwifery Fact Sheet
from Senator Liz Figueroa 3 (undated) (copy on file with the McGeorge Law Review) (asserting that changing the
midwife-physician relationship from one of supervision to one of consultation would cause physicians to feel "more
free to communicate with midwives" and provide patients with "optimal health care in the home environment").
97.

CAL. HEALTH & SAFETY CODE § 102415 (amended by Chapter 303).

98. See SB 1479 Midwifery Fact Sheet from Senator Liz Figueroa 3 (undated) (copy on file with the
McGeorge Law Review) (stating that SB 1479 will allow midwives to practice within the law and emphasizing the
importance of the midwife's contact with a physician).
99. 2000 Cal. Legis. Serv. Ch. 303, sec. 4(a), at 2137 (repealing and enacting CAL. Bus. & PROF. 2508 and
amending CAL. HEALTH & SAFETY CODE § 102415).

100.
101.
102.
103.

Id. at sec.
Id. at sec.
Id. at sec.
Id. at sec.

4(b).
4(c).
4(d).
4(e).
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B.

Oraland Written Disclosures

Chapter 303 also requires midwives to disclose specific information, both orally
and in writing, to clients in order to ensure relationships of informed consent.'04 The
Medical Board of California may establish the required form for the written
disclosure statement. 105 Licensed midwives must disclose all of the provisions set
forth in Business and Professions Code section 2507,106 including what the license
to practice midwifery authorizes, °7 the definition and scope of midwifery, °8 the
definition of "supervision,"'09 the ratio of midwives to supervising physicians, "0 and
what, as midwives, they are not authorized to do."' Additionally, the midwife must
disclose if she does not have liability insurance, 1 2 the specific arrangements the
midwife has made for transfer of care in case of emergency, 1 3 and how clients
should report complaints to the Medical Board of California."14 The midwife's
written disclosure must be signed by the midwife and the client, and a copy of the
disclosure must be put in the client's medical records." 5
C. Registering Births
Finally, Chapter 303 reinstates the requirement that a licensed midwife, in the
absence of a physician, is responsible for preparing and registering birth certificates
for live midwife-assisted births that occur outside of hospitals or alternative birthing
centers.1 6 Prior law delegated the duty of completing a child's birth certificate first

104. CAL. BUS. & PROF. CODE § 2508(a) (enacted by Chapter 303).
105. Id. at § 2508(c) (enacted by Chapter 303).
106. Id. at § 2508(a)(1) (enacted by Chapter 303)
107. CAL. Bus. & PROF CODE § 2507 (a)(West Supp. 2001) (providing that a licensed midwife may attend
normal childbirths and provide care for the mother and newborn under the supervision of a physician).
108. CAL. Bus. & PROF. CODE § 2507(b) (West Supp. 2001) (stating that "the practice of midwifery
constitutes the furthering or undertaking by any licensed midwife, under the supervision of a licensed physician and
surgeon who has current practice or training in obstetrics, to assist a woman in childbirth so long as progress meets
criteria accepted as normal"). Problems must be referred to a physician instantly. Id. Midwives may not assist
childbirth by any "artificial, forcible, or mechanical means." Id.
109. CAL. Bus. & PROF. CODE § 2507(c) (West Supp. 2001) (defining supervision so as not to require
"physical presence" of the midwife's supervising physician).
110. CAL. Bus. & PROF. CODE § 2507(d) (West Supp. 2001) (insisting that a physician must not supervise
more than four licensed midwives).
11. CAL. Bus. & PROF. CODE § 2507(e) (West Supp. 2001) (clarifying that "[a] midwife is not authorized
to practice medicine and surgery by this article").
112. CAL. Bus & PROF. CODE § 2508(a)(2) (enacted by Chapter 303).
113. Id. at § 2508(a)(3) (enacted by Chapter 303).
114. Id. at § 2508(a)(4) (enacted by Chapter 303).
115. Id. at § 2508(b) (enacted by Chapter 303).
116. See CAL. HEALTH & SAFETY CODE § 102415 (enacted by Chapter 303) (providing that:
[for live births that occur outside of a hospital or outside of a state-licensed alternative birth
center ... the physician in attendance at the birth or, in the absence of a physician, the professionally
licensed midwife in attendance at the birth or, in the absence of a physician or midwife, either one of
the parents shall be responsible for entering the information on the certificate, securing the required
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to the attending physician and, in the event no physician was present at the birth, to
one of the child's parents, bypassing the midwife entirely for midwife-assisted
births."'7
V. ANALYSIS

OF CHAPTER

303

A. Legislative Findings
Midwifery proponents view the legislative findings section of Chapter 303 as
an "important addition" to California Legislation." 8 The findings provide legislative
recognition of a woman's right to control the manner and circumstances of
childbirth and strengthens midwives' reputations in the community." 9 In Chapter
303, the Legislature explicitly rejects the California Supreme Court's holding in
Bowland v. Municipal Court'20 that a woman does not have a right to choose the
manner and circumstances in which she delivers her children. 121 Instead, the findings
acknowledge that women have a right to choose their surroundings during birth
absent significant medical complications. 122 Proponents of midwifery who view the
Bowland holding
as "a scandalous concept" welcome Chapter 303's nullification of
23
the limitation.

B. Oral and Written Disclosures
Chapter 303 requires midwives to make particular disclosures to patients orally
and in writing and requires a copy of such disclosures be kept in the client's medical
records. 1 4 Under Chapter 303, midwives must disclose such things as a lack of

signatures, and for registering the certificates with the local registrar).
117. See 1995 Cal. Stat. ch. 415, sec. 4, at 60 (enacting CAL. HEALTH & SAFETY CODE

§

102415) (providing

that:
[for live births that occur outside of a hospital, the physician in attendance at the birth; or in the absence
of a physician, either one of the parents shall be responsible for entering the information on the
certificate, securing the required signatures, and for registering the certificate with the local registrar).
118. E-mail from Faith Gibson, Executive Director, California College of Midwives, to Kathlyn Happe (June
23,2000, 12:00:33 PM PDT) (on file with the McGeorge Law Review) [hereinafter Gibson E-mail I]; Faith Gibson,
Executive Director, California College of Midwives, Informal Guidelines for Implementation of SB 1479 by
LicensedMidwives [hereinafter Informal Guidelines], availableat http://www.goodnewsnet.org/Law/AB 1418/%20
implimentsbl479.htm (Sept. 16, 2000) (copy on file with the McGeorge Law Review).
119. Gibson E-mail I, supra note 118; Informal Guidelines, supra note 118.
120. 18 Cal.3d 479, 495 (1976).
121. Under the new law, the Legislature expressly denies this restriction, stating that "[elvery woman has a
right to choose her birth setting from the full range of safe options available in her community." 2000 Cal. Legis.
Serv. Ch. 303, sec. 4(b), at 2137 (amending CAL. HEALTH & SAFETY CODE § 102415).
122. Informal Guidelines, supra note 118.
123. Gibson E-mail I, supra note 118.
124. CAL. Bus. & PROF. CODE § 2508(a)-(b) (enacted by Chapter 303). See supra Part IV.B (explaining
disclosure requirements under Chapter 303).
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liability coverage,"' specific arrangements for a transfer during any phase of the
birth process including access to emergency care if necessary, 126 and procedures for
reporting claims against her to the Medical Board of California. 127 Chapter 303's
author believes these mandatory disclosures will "create an informed and
documented midwife-client relationship to ensure better health for mother and
infant."' 28 Supporters also believe the disclosures will aid expectant mothers in
determining whether traditional hospital care or midwife-assisted birth is appropriate
for them. 129 Midwives at the California College of Midwives have already drafted
a form that they intend to "voluntarily adopt" in response to Chapter 303.130
Communications to Chapter 303's author indicate that the public at large and
midwifery organizations themselves believe informed consent and full disclosure
are integral parts of the midwifery model of care. 131
Although Chapter 303 does not formally remove the physician supervision
requirement under section 2507(a) of California's Business and Profession Code,
the Act dispenses with the requirement that midwives disclose the name of a specific
physician who is being updated and will take over care in the case of an
emergency. 132 Instead, midwives must now disclose only the arrangements that have
been made in the event of an emergency. 13 Midwifery proponents suggest that
midwives are now practicing within the scope of their license if they make and
disclose, orally and in writing, plans for medical consultation and arrangements for
emergency situations, even without direct physician supervision.' 34 The proponents
base their supposition of lawful midwifery under these circumstances on the
reasoning that section 2508 is "the only place in the LMPA that makes any attempt
125. CAL. Bus. & PROF. CODE § 2508(a)(2) (enacted by Chapter 303).
126. Id. at § 2508(a)(3) (enacted by Chapter 303).
127. Id. at § 2508(a)(4) (enacted by Chapter 303).
128. ASSEMBLY COMMrITEE ON HEALTH, ASSEMBLY ANALYSIS OF SB 1479, at 3 (June 27, 2000).

129. Id. at4.
130. Informal Guidelines, supra note 118.
131. See Letter from Jeanne Kettles, Director, Coalition for the Midwifery Model of Care, to Senator Figueroa
1 (Mar. 1, 2000) (on file with the McGeorge Law Review) (conveying that "[t]he midwifery model of care
emphasizes commitment to informed choices"); Letter from William Powers, Legislative Director, Congress of
California Seniors, to Senator Figueroa I (Mar. 7, 2000) (on file with the McGeorge Law Review) (supporting
SB1479's additional disclosure requirement); MIDWIVES' ALLIANCE OF NORTH AMERICA, STANDARDS AND
QUALIFICATIONS FOR THE ART AND PRACTICE OF MIDWIFERY, 1-2 (Oct. 1997) (copy on file with the McGeorge Law
Review) (stating that:
[e]ach midwife will present accurate information about herself and her services, including but not limited
to: her education in midwifery, her experience level in midwifery, her protocols and standards, her
financial charges for services, the services she does and does not provide, and the responsibilities of the
pregnant woman and her family).
132. 1993 Cal. Stat. ch. 1280, sec. 3, at 7536 (enacting CAL. BUS. & PROF. CODE § 2508).
133. CAL. BUS. & PROF. CODE § 2508(a)(3) (enacted by Chapter 303).
134. Proponents of midwifery believe that Chapter 303 functionally removes the physician supervision even
though it does not do so formally. E-mail from Faith Gibson, Executive Director, California College of Midwives,
to Kathlyn Happe (Oct. 22, 2000, 12:58:15 PDT) (on file with the McGeorge Law Review) [hereinafter Gibson Email II]; E-mail from Faith Gibson, Executive Director, California College of Midwives, to Kathlyn Happe (Oct.
22, 2000, 01:45:05 PDT) (on file with the McGeorge Law Review) [hereinafter Gibson E-mail 11].
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to define the characteristics of the midwife's relationship with the medical system
' In addition, midwives depend on the
and [the standard] is very easy to meet."135
Osborn decision, which expresses that an arrangement short of "physician
supervision" is sufficient if a midwife has made a good faith effort to obtain a
supervising physician.'3
C. Birth CertificateFiling and Registration
Finally, under Chapter 303, section 102415 of the Health and Safety Code is
amended, delegating to midwives the responsibility of entering information on birth
certificates and registering midwife-assisted births when they occur outside of a
hospital or birth clinic and without assistance from a physician. 137 These
responsibilities include securing required signatures and registering certificates with
the local registrar, as well as providing statistical information regarding births.138
Previously, for out-of-hospital births where a physician was not present, the
responsibility went to the parents of the child, even when midwife-assisted home
birth was planned. 139 Traditionally, parents do not have the knowledge regarding the
necessary codes to completely fill out the forms or a medical background to
understand other aspects of the information. 140 Statistical information regarding the
birth such as the mother's and the child's health is required for physician-attended
births, but the same information is optional for non-physician attended births.141 The
codes and medically relevant information are difficult to understand and parents
have little incentive to find that information if they are not required to fill out the
forms. 42 If parents neglect to complete the paperwork, California cannot compile
accurate statistics pertaining to intentional out-of-hospital births. 143 Additionally, all
births that are not attended by physicians, even midwife-assisted births, are

135. See Gibson E-mail III, supra note 134 (stating that the ineffective, gutted supervision requirement is a
"face saving device" to appease the medical community and that the supervision requirement is unenforceable
against midwives who document their inability to find a supervisor and play "the game by doing the paperwork

required by the new [law]1").
136. See generally In re Osborn, supra note 86.
137. CAL. HEALTH & SAFETY CODE § 102415 (amended by Chapter 303).
138. Id.
139. 1995 Cal. Stat. ch. 415, sec. 4, at 2060 (enacting CAL. HEALTH & SAFETY CODE § 102415).
140. ASSEMBLY COMMITrEE ON HEALTH, COMMITTEE ANALYSIS OF SB 1479, at 4 (June 27, 2000).

141. Id. at 3-4.
142. Official Plan, supra note 6, at 27. In 1999, the California Office of Vital Records announced that the
recording of health and medical status of home births was "optional." Id.
143. See ASSEMBLY COMMITTEE ON HEALTH, ASSEMBLY COMMITTEE ANALYSIS OF SB 1479, at 3-4 (June 27,

2000) (stating that the lack of California vital statistics data relating to planned out-of-hospital births is due to
inability of midwives to register births and registration difficulties for parents that do not facilitate uniform
collection).
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necessarily reported as "unattended births," causing statistics regarding the safety
of midwife-assisted births to be skewed. 144
As a result of Chapter 303, midwives will register the births in which they assist,
and relevant information pertaining to these births will be more uniformly
collected. 145 Unlike the child's parents, midwives have access to the codes necessary
to fill out the forms. 146 They are also familiar with important information relating to
a mother's health during pregnancy, medical information for the labor and birth, and
data on the newborn.147 Furthermore, midwives have a strong incentive to report
birth information diligently, as their reputations depend on establishing more
accurate and
accurate statistics. 148 They hope the requirement will help to provide 49
1
extensive data regarding midwife-assisted home births in California.
VI. CRITICISM

Although Chapter 303 ultimately passed without opposition, both midwifery
opponents and proponents criticize the bill to some extent.150 Midwifery proponents
denounce the fact that "physician supervision" is still included in the law since they
avidly believe categorizing the relationship as such is detrimental.' 51 Though the
supervision requirement is nearly eliminated by Chapter 303,152 critics still demand
that the Legislature officially remove the supervision requirement since requiring

144. See Official Plan, supra note 6, at 26-27 (explaining that omitting midwives from the birth registration
process causes statistics for midwife-assisted births to be lumped together with statistics from unattended births).
"[T]here was no longer any category of 'midwife-attend' [sic] birth to contrast unfavorably with physician
outcomes, to establish the safety of midwife attended birth or reveal the high level of complications associated with
physician care when applied to healthy low-risk women." Id. at 26; see also Letter from Alan Steinbach, Associate
Clinical Director, University of California, Berkeley School of Public Health, to Faith Gibson, California College
of Midwives I (Mar. 16, 1999) (on file with the McGeorge Law Review) (calling the practice of reporting all out
of hospital births as unattended "absurd").
145. CAL. HEALTH & SAFETY CODE § 102415 (amended by Chapter 303).
146. ASSEMBLY COMMITTEE ON APPROPRIATIONS, ASSEMBLY ANALYSIS OF SB 1479, at 2 (Aug. 9, 2000).
147. See Suarez, supra note 30, at 347 (documenting the extensive assessment, interaction and instruction
the midwife provides the mother-to-be). Upon finding that the woman's pregnancy is normal, the midwife
"familiarizes" herself with the mother's lifestyle, and counsels her in nutrition and health. Id. at 347.
148. See Evenson, supra note 6, at 329 (acknowledging that "[a]s more statistics of home birth programs and
practitioners are compiled, it becomes increasingly evident that home birth is a safe and reasonable choice").
149. A commonly cited "study" completed by the American College of Obstetrics and Gynecologists in the
1970s found out-of-hospital births two to five times more risky than hospital births. AMERICAN COLLEGE OF
OBSTETRICIANS AND GYNECOLOGISTS, HEALTH DEPARTMENT DATA SHOWS DANGER OF HOME BIRTHS 1 (Jan. 4,

1978) (copy on file with the McGeorge Law Review). However, this study included miscarriages, premature births,
births in automobiles and other unplanned home births with the planned midwife-assisted home births. Suarez,
supra note 30, at 354. Because the study is clearly contradictory to other scientific studies at the time, failing to
separate midwife-assisted births from unplanned unassisted births creates a suspicion of biased results. Id.
150. See SENATE RULES COMMITTEE, SENATE ANALYSIS OF SB 1479, at 5-7 (Aug. 19, 2000) (listing support
but no opposition and an unanimous vote in favor of the bill).
151. See supra note 3 and accompanying text.
152. Gibson E-mail U, supra note 134; Gibson E-Mail HI, supra note 134.
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physicians
to supervise midwives "is like requiring Coca-Cola to supervise Pepsi, 153
Cola."
Additionally, some proponents of midwifery do not believe that midwives
should be obligated to make any disclosures beyond what medical doctors must
make. 5 4 They believe that doing so gives physicians an unfair competitive
advantage over midwives. 155
Finally, some midwifery proponents note that because the physician supervision
requirement remains a part of the law, health insurance entities may attempt to avoid
paying the midwife directly for her services. 156 Instead, families will be forced to pay
57
up front and then submit the receipt to their insurance carrier for reimbursement. 1
For families who cannot afford to pay the midwife out of their own pockets while
they wait to get reimbursed, midwife-assisted births would not be economically
feasible.
Opponents of midwifery criticize the new law as well. 158Weary physicians have
manifested a concern in removing the physician supervision requirement, which
Chapter 303 virtually does.' 59 Their sentiments include that such a change would be
a "major step backwards" as midwives do not have the eight years of intensive
medical training after college that obstetricians receive.' 60 Because physicians obtain
education that midwives do not, opponents suggest that physicians must supervise
16 1
midwives in order to ensure mothers and newborns receive safe, quality care.

153. See Letter from Marsden Wagner, M.D., M.S.P.H., to Senator Figueroa 3 (Mar. 1, 2000) (on file with
the McGeorge Law Review) (recounting Dr. Wagner's remarks that a "scientifically unjustified obstetric monopoly
exists" due to the supervision requirement).
154. See Yagerman, supra note 8, at 148 (referring to a disclosure requirement under asimilar Florida statute
which requires clients to sign an informed-consent form disclosing the qualifications of the midwife and risks
involved in midwifery care).
155. Id.
156. Gibson E-mail III,
supra note 134.
157. Id.
158. Infra notes 161-66.
159. See Letter from Jeffrey Richardson, M.D., to Senator Figueroa (Mar. 20, 2000) (on file with the
McGeorge Law Review) (calling legislation that would delete the physician supervision requirement a "major step
backwards").
160. See id. (remarking that "[t]he senate would never consider allowing lay people to handle heart attack
victims at home so why labor and delivery?"); Letter from L. Lewis Wall, M.D., to Senator Hayden 1 (written
between Feb. 10-May 25, 2000) (on file with the McGeorge Law Review) (noting that lay midwives do not have
the advantage that conventional medical training provides, which enables physicians to identify initial signs of
possible problems).
161. See Letter from Thomas J. Brandi, President, Consumer Attorneys of California, to Senator Figueroa
I (Mar. 14, 2000) (on file with the McGeorge Law Review) (stating that supervision of midwives is necessary to
assure the safety and health of newborns and mothers and that "deletion of this requirement would be harmful");
Letter from John T. Armstrong, Jr., M.D., California Association of Obstetricians and Gynecologists, Inc., to
Senator Figueroa I(Feb. 14, 2000) (on file with the McGeorge Law Review) (asserting that physician supervision
is essential for the safety of patients).
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Removing such supervision endangers two lives instead of just one, 62 and could
"increase the number of catastrophic and life-threatening conditions suffered by
pregnant women."' 163 Though some physicians sympathize with the problem created
by the LMPA and the supervision requirement, 164 many feel that the government's
role in safeguarding mothers and newborns
is as significant as a woman's right to
65
have a midwife-assisted birth at home. 1

VII. CONCLUSION
Current medical practices regarding childbirth cause many women to seek the
assistance of a midwife instead of a physician. 166 Since the enactment of the LMPA,
midwives are not readily available to the public because they are unable to
effectively practice within the scope of their licenses. 167 The physician supervision
requirement is not practical since most physicians
are unable to "supervise"
68
midwives due to their malpractice insurance. 1
Although Chapter 303 does not delete the physician supervision requirement for
licensed midwives, midwifery proponents believe it begins to rectify the disparity
between the alleged intent of the LMPA and the actual practice of midwifery in
California. 69 By amending the disclosure requirements in California Business and
Professions Code section 2508(a)(3), proponents maintain that the Legislature
intended to relax the supervision requirement, making it easier to satisfy. 7 ° This
result seems to conform with the author's communicated intent to facilitate access
to midwives and promote communication between midwives and physicians. 7 '
Under the new law, midwives who make a good faith attempt to obtain a supervising
physician and follow the disclosure requirements under Chapter 303 should be able

162. See Letter from Bob McElderry, Associate Director, Division of Government Relations, California
Medical Association, to Senator Figueroa 1 (Mar. 7, 2000) (on file with the McGeorge Law Review) (noting that
the removal of the physician supervision is to risk both the newborn and the mother).
163. Letter from L. Lewis Wall, M.D., to Senator Hayden 1 (written between Feb. 10-May 25,2000) (on file
with the McGeorge Law Review).
164. See Letter from Thomas J. Brandi, President, Consumer Attorneys of California, to Senator Figueroa
I (Mar. 14, 2000) (on file with the McGeorge Law Review) (noting that he understands the "legitimate problem of
health care choice by women," but also that he is unwilling to sacrifice safety to ease this problem).
165. Reilley, supra note 14, at 1142.
166. See supra Part I.E (describing women's dissatisfaction with physician-assisted hospital births and their
turn to the midwifery model of care for childbirth).
167. See supra Part III.A (explaining the inherent problems in the LMPA).
168. See id. (discussing the inability of midwives to procure supervising physicians because of limitations
placed on the physicians by malpractice insurance carriers).
169. See supra Part HI.A (detailing the alleged intent of the legislature when enacting the LMPA and the
inability of midwives to practice within it); Part V.B (explaining how Chapter 303's disclosure requirements relax
the physician supervision requirements).
170. See id. (noting the difference between disclosure of a specific physician who is being updated regularly
and disclosure of specific arrangements for transfer during emergencies).
171. See supra Part IV (summarizing the author's alleged intentions in introducing SB 1479).

2001 /Health and Welfare
to practice despite the physician supervision requirement.' 72 Furthermore, Chapter
303 statutorily overturns the Bowland v. Municipal decision as California law.'73
Additionally, the legislative findings officially consider childbirth normal and
declare midwife-assisted
home birth a respectable and safe alternative to physician174
assisted hospital birth.
Opponents of midwifery, who object to deleting the physician supervision
requirement, will doubtlessly resent the new legislation which seems to delete the
requirement without articulating it explicitly. 75 Certainly, individuals who believe
midwives should be supervised by a licensed physician will not be satisfied with a
law that sounds like what they desire but is ineffective. 7 6 Despite opponents'
efforts, because the physician supervision requirement has become less enforceable,
the supervision requirement is more likely to be expressly deleted in the future.' 77
If the supervision requirement is removed, California law will encourage a
"consultive" relationship between physicians and midwives by allowing physicians
to communicate with midwives without fear of liability. 178 According to midwifery
proponents, including physicians who support the midwifery
model of care, this
79
would lead to more positive experiences for mothers-to-be.
Chapter 303 amends prior California Health and Safety Code section 102415
which denied the attending midwife the responsibility of completing and registering
the newborn's birth certificate. 8 ° The new law reinstates the requirement that
midwives complete and register birth certificates for midwife-assisted births in
which physicians were not in attendance."'8 In doing so, the California Legislature
has enabled a more accurate means to compile
statistics regarding the safety of
18 2
midwifery in comparison to medical birth.

172. See supra Part V.B (suggesting that the physician supervision requirement has been relaxed, if not
eliminated, by Chapter 303).
173. See supra Part V.A (summarizing the Bowland court's holding and noting the rejection of that holding
by the legislature's determination that women have aright to chose the manner and circumstances of their childbirth
from the safe options available).
174. Id.
175. See supra Part VI (addressing proponents objections to deleting the physicians supervision requirement).
176. Id.
177. See Gibson E-mail II, supra note 134 (explaining that the effect of Chapter 303 is a virtual elimination
of the physician supervision requirement even though Chapter 303 does not expressly delete the requirement);
Gibson E-Mail III, supra note 134 (same).
178. Supra note 4 and accompanying text.
179. Letter from Amy Allina, Program and Policy Director, National Women's Health Network to Senator
Figueroa I (Mar. 2, 2000) (on file with the McGeorge Law Review) (explaining that if physicians' fears related to
associating with midwives are assuaged, they might willingly assist midwives and their patients as the need arises,
"thus improving patients' access to high-risk care as appropriate").
180. See supra Part 111.8 (recounting the history of the law governing registration of birth certificates in
California).
18 I. See supra Part V.C (discussing the reinstatement of the midwife into birth certificate laws).
182. See id. (emphasizing the importance of reporting midwife-attended births separately from unattended
births in order to calculate accurate statistics).

